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(i) 
QUESTIONS PRESENTED 


1. Whether the summary action of the Trial Judge in granting a 
| 
Final Judgment completely disregarding (1) the law ofthe case pre- 


scribing a jury trial upon the merits; (2) the Court order fixing a day 





certain for a jury trial; and (3) the pleadings in the case showing genuine 
issues of material facts in controversy -- constituted such an arbitrary 
abuse of judicial discretion as to warrant an appellate court to reverse 


the Final Judgment and review the entire proceedings. 


2. Whether the Final Judgment based on the Trial Judge's own 
notions of the issues of the case obtained by a brief conference with the 





trial attorneys of both sides at the Bench without consulting the plead- 
ings or the evidence -- constituted a denial of due process of law and 


an arbitrary abuse of judicial discretion. | 
3. Whether the Final Judgment in this case is and void. 


4. Whether the above action is a denial of due process of law. 


5. Whether a judgment by default summarily granted by a Trial 
Judge in favor of the holder of a 2d Trust Note (Bishop) after maturity 
with actual knowledge and notice of fraud against the maker (Lohr) 
without a hearing, trial upon the merits or examination of material 
| 

6. (a) Whether the interest and duties of the holder of the 2d 
Trust Note for collection are the same or differ from those of the 


evidentiary facts -- constitutes reversible error. 


Trustees or the Trustee Marsalek, both of whom have a ae of im- 
partiality imposed upon them. 


(b) Whether these same attorneys representing both the 
claims of the holder of the Note and the impartial Trustees are 


| 


representing conflicting interests. 


7. Whether the attorneys representing the nonresident defendant 


Bishop in the various and sundry transactions relating to several 





(ii) 


lawsuits encumbering real estate, releases and transfer of a 2d Trust 


Note are also acting as his agent is a question of fact for the determi- 


nation of a jury or trier of facts. 


8. Whether a default judgment against the plaintiff resulting 
from the neglect of her attorney, whether excusable or not, can be 
imputed against the plaintiff who is faultness and without knowledge of 


the occurrence. 


9. Whether, under the above circumstances, the Court's refusal 
to vacate the default, and its denial of a trial by jury upon the merits -- 
constituted a denial of plaintiff's constitutional right to a jury trial. 
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2 
JURISDICTIONAL STATEMENT 


Jurisdiction hereof is invoked pursuant to Title 28, Sec. 1291, 
U.S.C.A. It is an appeal from the final decision of the U. S. District 
Court below. That court acquired jurisdiction in conformity with 11 - 
306, D. C. Code, 1951 Edition. The plaintiff and the res, both real and 
personal, are in the District of Columbia. The two principal defendants, 
Morris C. Bishop and Cora B. Quin, brother and sister, are non- 


residents. Personal service was had upon both of them. 


STATEMENT OF THE CASE 


This is an appeal from the arbitrary abuse of discretion, the 


denial of due process of law by the Trial Judge and his arbitrary action 


"eae! 


Judgment is in the amount of $9,044.64 with accrued interest on plain- 
tiff's 2d Trust Note, dated May 27, 1952. The Note had matured. 
Plaintiff refused to make any payments on the Note due to plaintiff's 
claim of fraud and deceit and breach of contract in its procurement. 
These matters are fully set out in plaintiff's Amended Complaints con- 
sisting of twelve counts. Defendant Bishop's counterclaim also includes 
a claim of $50,000.00 damages against plaintiff, predicated upon plain- 
tiff's malicious abuse of process in filing the instant suit. Defendant 
Bishop recklessly filed this counterclaim without leave of Court in 
clear violation of 13(e), FRCP. It relatedtomatters maturing and 
acquired after pleading. 


By an order of the Court this cause was specially set for trial on 
a day certain. On June 18, 1958, with the jury present and ready to be 
impaneled, the Trial Judge summoned the attorneys to the Bench. He 
requested plaintiff's attorney to state in one brief sentence what the 
case was about. A similar request was directed to defendant Bishop's 
attorney, who brought to the Judge's attention an entry of default against 
plaintiff on Bishop's counterclaim as holder and transferee of the 2d 
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Trust Note. The record also showed an entry of default against defen- 

v dant Quin, who was the payee on the Note. Plaintiff sought relief against 
her default in the following motions, viz.: (1) To set aside and vacate 
the default judgment; (2) to dismiss the defective counterclaim violative 
of 13(e), FRCP; (3) for leave to file supplemental pleadings under 15(c) 
and (d), FRCP, based on Bishop's malicious abuse of process counter- 

. claim; (4) to purge the entry of default; and (5) for leave to file an 

I , Answer to the counterclaim. These motions were denied. Plaintiff's 

sg default was due to no fault of hers, as shown by her affidavit as an 


Exhibit. It was due to the excusable neglect of her attorney. 


= 3 At this conference at the Bench, the Trial Judge made no pretense 
* to examine or even look at the pleadings or call for the 2d Trust Note in 
« evidence. He summarily, forthwith, granted judgment by default against 
‘ plaintiff in favor of Bishop on the 2d Trust Note and denied all forms of 


| relief to plaintiff. Apparently, as an afterthought, he later certified 
plaintiff's claims against the Trustees to the Municipal Court. Bishop's 


attorneys are also attorneys for the Trustees. This action of the Trial 





Judge in hastily disposing of this cause forms the basis of this appeal 
= 4 on the ground that he arbitrarily abused his judicial discretion, as 

: follows: | 

1. Denial of a jury trial on the merits in disregard of the 


law of the case fixed by a court order. 





t, 4 2. Denial of due process of law. 
¢ 


3. Paragraph 2 of the Final Judgment is a reckless, mis- 
statement of facts, disproved by the record. The Complaint clearly 





po states genuine issues of material facts in controversy. 


Count 1 of the Complaint states a conspiracy to defraud. 


a 


: Count 2, specific acts of fraud and deceit: 


&’ 


| 

Count 6, Bishop is a holder with actual knowledge and 
notice of the defects, inequities and infirmities of the 2d 
Trust Note. ! 


a ee re ee (See ee ee 
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Count 10, Breach of warranty. 


Count 11, Breach of contract in wrongfully instituting a 
lis pendens action, encumbering and beclouding plaintiff's 
title, and disturbing and interfering with her quiet and peace- 


ful enjoyment. 


Paragraph 3 of the Final Judgment is likewise a false findings of 


facts. The record clearly shows that defendant Cora B. Quin was 
personally served with process on April 28, 1956, at Crossville, 
Tennessee, by a deputy U. S. Marshal. 


Paragraph 4, Vacating the Preliminary Injunction enjoining 
the sale by foreclosure constitutes reversible error because it is 


based on false and erroneous findings of fact and a void judgment. 


Paragraph 5, Judgment by default on the 2d Trust Note con- 
stitutes reversible error because the holder had actual knowledge 


and notice of its defects, infirmities and inequities. 


On January 9, 1957, an entry of default was made by the Clerk 
against the defendant Cora B. Quin for failure to answer the Complaint 
after having been personally served with process. Under 55(b) (2), 
FRCP, plaintiff was entitled to proceed at the trial to obtain a default 
judgment against her upon ex parte proof. The default judgment against 
her should have offset the default against plaintiff. They were both 
claims involving the res, the 2d Trust Note. In view of the Trial Judge's 
abuse of judicial discretion and his denial of due process of law, plaintiff 
had no other recourse than to exhaust his legal remedies in the court 
below by filing the following motions: 

1 - To vacate and set aside the final judgment. 

2 - For an order directing a trial upon the merits. 

3 - For relief from default judgment and to reopen same. 

4 - To impress a lien on the 2d Trust Note. 


5 - For a new trial. 








+) 


6 - For leave to file counterclaim and to clarify and reconsider 
denial of motions. | 

These motions were denied without hearing. | 

The antecedent events to this travesty on justice relate back to 
the month of April 1952, when this property, known as 1725 P Street, 
Northwest, and the rooming house business allegedly being conducted 
there, were advertised for sale. This advertisement and the luring 
representations made to her by defendant Quin and her broker, Cad 
Young, of its past income productivity as a rooming house and its 
present and future adaptability for a continuation of a profitable rooming 
house business, induced plaintiff, on April 24, 1952, to execute a con- 
tract to purchase the property and the business conducted there. There- 
upon the broker then sold to Mrs. Quin a house located on Wisconsin 
Avenue, Maryland, which she desired to occupy immediately. Upon the 
importunations of Mrs. Quin and her broker, plaintiff was induced on 


May 12, 1952, to move in and occupy the 1725 P Street, \N. W. property. 
| “f 


On May 27, 1952, final settlement was made in accordance with 
the contract of purchase. Plaintiff was $500.00 short of the required 
down payment. C. J. Young advanced her $500.00 to consummate the 
sale, taking from her her $500.00 promissory note secured by a Deed 
of Trust on the furniture included in the purchase of the real estate and 
the business. Plaintiff executed her 2d Trust Note for $9,044.64 payable 
to Cora B. Quin for the unpaid balance of the purchase price. Quin in 
turn, by a deed in fee simple, conveyed the property to plaintiff . On 
May 15, 1952, unknown to plaintiff at the time, defendant Morris C. 
Bishop instituted Civil Action No. 2186-52 in this Court to enjoin his 
sister Cora B. Quin from selling the property, claiming the property 
belonged to him by virtue of a resulting trust. On June 24, 1952, Mrs. 
Quin recorded a $2,000.00 Deed of Trust against the property while 


Bishop recorded a Deed to the property, being a conveyance to him from 
his sister, dated January 31, 1949. | 
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Plaintiff had become so deeply involved and committed to the pur- 
chase of the property that she had no other alternative than to intervene 
in C. A. No. 2186-52, to protect her rights and interests. This was done 
pursuant to a court order dated November 12, 1952. The trial of the 
issues thus presented began on February 23, 1955, before the same Trial 


Judge whose name appears on the final judgment in this case. On March 1, 


1955, this Judge abruptly stopped the proceedings with the oral admonition 
directing a specific performance of the contract of sale and the removal 
of all liens and encumbrances against the property and that the brother 


and sister settle their own dispute. 


It was not long before plaintiff discovered that the representations 
made to her by Mrs. Quin and her broker were grossly false and untrue. 
Mrs. Quin never had an occupancy permit nor a rooming house license. 
The house was in an unsanitary condition. The plumbing, heating, roof- 
ing and flooring were not only inadequate but unfitforuse. At great cost 
she was compelled to make all of these expensive repairs and new in- 
stallations before she finally succeeded in obtaining from the District of 
Columbia Municipal authorities an occupancy permit and a license to 


operate a rooming house. 


Plaintiff learned later that Mrs. Quin had endorsed and transferred 
the 2d Deed of Trust Note for $9,044.64 payable to her, to her brother, 
Morris C. Bishop. 


Plaintiff's dire experiences were formulated into a Complaint for 
Compensatory and Punitive Damages, the allegations of which are set 
forth in six counts in the Amended Complaint, filed October 17, 1955. 

It is a tort action. Particularly noteworthy is the Sixth Count which 
forms the basis for plaintiff's insistence that the attorneys representing 
both defendant Bishop and also the Trustees are acting as attorneys for 
conflicting interests. Trustee Marsalek is also Title Officer for the 
Title Insurance Company where the final settlement was made. Some 


$350.00 is due and owing plaintiff. This money is being withheld from 
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plaintiff upon the demand made upon Trustee Marsalek by Bishop's 
attorneys who are also attorneys for the Trustees. The Sixth Count 
also stresses the claim that attorney Brick also acted as the agent of 
the non-resident Bishop by virtue of the various transactions and en- 
gagements to which he was committed on behalf of Bishop in the quarrel 
with his sister and the transfer of the 2d Trust Note from Quin to 
Bishop. : 


The next stage in these proceedings developed with service upon 
the Trustees but the principal defendants, the nonresident brother and 
sister, had no standing before the Court, not having been served with 
process. All of plaintiff's efforts to acquire jurisdiction over them 
were successfully opposed by Trustees' attorneys who had represented 
Bishop in the prior adversary action, C. A. No. 2186-52, involving the 
same parties, claims and property rights, except the Trustees had not 
been named as actual parties defendant. Plaintiff's frustration reached 
a culminating point as a result of the court action by a court order of 
February 24, 1956, denying plaintiff's motions to Impress a Lien 
against the 2d Trust Note, to Enjoin Defendant Bishop'siattorneys from 
representing conflicting interests, and to Appoint a Substitute Trustee 
to replace Marsalek. Consequently, on January 20, 1956, by leave of 
Court, plaintiff filed an Amended Complaint alleging breach of contract 
and warranties in relation to the res, both real and personal, in the 
District of Columbia in which both nonresident defendants had claims 
and interests. These contractual claims are asserted in Counts 8, 9, 
10, 11 and 12 of the Amended Complaint. An Order of Publication 
against both defendants was obtained on March 29, 1956, later both 
defendants were personally served and thus were properly before the 
Court. Bishop elected to answer. Quin, in failing to answer, became 
liable to the extent of the value of the 2d Trust Note. | 
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STATEMENT OF THE POINTS ON APPEAL 


1. Arbitrary abuse of the Trial Judge's judicial discretion by his 
summary action in granting a Final Judgment against plaintiff in com- 
plete disregard of (1) the law of the case prescribing a jury trial upon 
the merits; (2) the Court order fixing a day certain for a jury trial; and 


(3) the pleadings showing genuine issues of material facts in controversy. 


2. A Final Judgment is null and void when it is based on false 
findings of fact and erroneous conclusions of law as shown by the plead- 


ings. 


3. When a summary judgment is granted by a Trial Judge upon 
his own motion without previous notice of hearing and the pleadings and 
evidence clearly show genuine issues of material facts in controversy, 
such action constituted denial of due process of law. 


4. A judgment by default against the maker of a 2d Trust Note 
without a hearing,trial or examination of evidentiary facts in favor of 
the holder of the Note with actual knowledge and notice of fraud and 


deceit in its procurement constituted reversible error. 


2. The attorneys for the 2d Trust Note holder in his claims against 
plaintiff, the maker of the Note, representing at the same time the im- 


partial Trustees represented conflicting interests. 


6. It is a question of fact to be determined by the jury or other 
trier of facts upon the evidence adduced whether Bishop's attorneys 
have also acted as his agent. 


7. A default judgment against plaintiff without her fault upon a 
counterclaim due to the negligence of her attorney, whether excusable 
or not, is not imputable to the client, the plaintiff. 


8. The refusal by the Court to vacate the default judgment or 
grant relief or a trial upon the merits constituted a denial of plaintiff's 
constitutional right to a jury trial. 


a 


ee tt A *® a 
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ARGUMENT 


Points 1, 2, and 3. 


Se ee 


Are taken and considered together. It became necessary for 
plaintiff to proceed in an in rem action against the nonresident defen- 
dants Bishop and Quin pursuant to 13 - 108, D. C. Code. They were 
both personally served by deputy U.S. Marshals. The res, the 2d Trust 
Note, was within the jurisdiction of the Court. Quin's failure to plead 
resulted in an entry of default against her. She was bound only to the 
extent of the Note. Pennoyer v. Neff, 95 U. S. 714, 24 Law Ed. 565. 

She became subject to a default judgment upon ex parte proof. An entry 
of default had already been entered against plaintiff for the failure of 
her attorney to plead to the counterclaim setting up the counterclaim on 
the 2d Trust Note. One default offsets the other. With the law of the 
case prescribing a jury trial, a court order fixing the day of jury trial 
and the pleadings showing genuine issues of material facts in contro- 
versy, the Trial Judge nevertheless summarily granted the Final Judg- 
ment. It violated Rule 38 (a), FRCP, the right to a jury trial as 
declared by the Seventh Amendment to the Constitution; 54(b) (c), FRCP, 
in that all the issues had not been disposed of; 55(2) (c),, FRCP, relating 
to setting aside defective default judgments; 56(a) (b) (d), FRCP, relat- 
ing to summary judgments; 59(a), FRCP, motion for new trial or a trial 
upon the merits; and Rule 60(b), FRCP, for relief from defective and 





void judgments. This Final Judgment is coram non judice and of no 
effect. It condemns without hearing. It proceeds to judgment without 
inquiry. It denies the guarantee of rights essential to a fair hearing, 
notice and opportunity to defend. It proceeded from an arbitrary abuse 


of judicial discretion, denial of due process of law, and denial of the 


constitutional right to a jury trial. 











Point 4. 


This 2d Trust Note had been bandied around since May 27, 1952. 
It played its part in the former trial, C. A. No. 2186-52, between the 
brother and sister. To attempt to say that Bishop acquired the Note 
without knowledge and notice of its defects, infirmities and inequities 
is preposterous. It had matured before transfer by his sister to him. 
28 - 405, 406, D. C. Code. 


Furthermore, the instrument must be exhibited to the person from 
whom payment is demanded. 28 - 605, D. C. Code. This was not done. 
The Trial Judge did not see the Note or even ask for it. It was never in 
evidence. At best, the default judgment on the counterclaim was a setoff 
or a recoupment against plaintiff's total claim. Cyclopedic Law Dic- 
tionary, page 844. Its purpose is to diminish or defeat plaintiff's 


recovery. 


Point 5. 


Defendant Bishop, in C. A. No. 2186-52, is a claimant for the 
property which plaintiff had purchased and subsequently acquired by 


direction of the decision of the Court upon the hearing. In this former 


adversary action involving plaintiff as intervener, Bishop had the same 
attorneys as now represent him in the instant suit. In the settlement for 
the purchase of the property on May 27, 1952, plaintiff had due and 
owing her some $350.00. At the insistence and demand of Bishop's 
attorneys upon Trustee Marsalek, who was also Title Officer of the 
Lawyers Title and Insurance Company where the final settlement was 
made, payment of the money to plaintiff was withheld. Bishop's attor- 
neys are also attorneys for the Trustees. It was withheld without Court 
order or other legal sanction. By withholding this money, Marsalek and 
the company whom he represents are stake-holders of the funds which 


Bishop claims and the defendant also claims as hers. 
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| 
In Canelacos, et al. v. Holloway, et al., 75 App. D.C. 58, 123 F. 2d 
934, 138 A.L.R. 1010, the Court said: | 
We have repeatedly pointed out the impropriety 
of the exercise of a power of sale under a Deed of 
Trust by a Trustee who is, or is associated with the 
owner of the debt secured. The conflict between 
such Trustee's interest and his duty to the debtor 
has led us to restrain such sales and substitute a 


disinterested Trustee. Citing Spruil v. Ballard, 
61 App. D.C. 112, 114, 58 F. 2d 316. | 


Judge Groner, in Spruil v. Ballard, supra, in referring to the 
practice in the District of Columbia of foreclosure under a Deed of 
Trust, emphasizes that this very fact "imposes upon courts the duty 


to scrutinize all sales had under it which are questioned. 


Attorneys acting for and representing conflicting interests are 
disqualified and are censured by the Court. Mr. Justice Douglas, in 
Woods v. City Bank, 312 U. S. 262; Mr. Justice Cordoza, in Meinhard v. 
Salmon, 249 N. Y. 458-468, 164 N. E. 515; Mr. Justice Murphy, in 
Crites v. Prudential Insurance Co., 322 U. S. 408; our own Municipal 
Court of Appeals, in Fraser v. Crounse, 56 A 2d 54, and also in 45 A 2d 
757. | 


| 
Drinkwater on Legal Ethics, p. 113 in the footnote referring to 


the duties of an attorney under Canon 6 of the American Bar Association, 
severely denounces the action of an attorney who represents the claimant 
of a fund and at the same time is attorney for the stake-holder corpora- 
tion. | 


| 
! 


Point 6. 


To determine whether an attorney for a client is also his agent, 


Meechem on Agency lays down certain guides, as follows: 


The same kind of evidence which would be ad- 
missible to establish the authority of an agent’ may 
be used to establish the authority of an attorney. 
Vol. 2, Sec. 2151, p. 1728, Meechem. | 
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The law itself makes no presumption of agency; 
it is always a fact to be proved; and the person who 
alleges it has the burden of proving it by a prepon- 
derance of the evidence. Vol. 1, sec. 205, p. 183. 


Whether, under the evidence there is agency, is 
usually a question of fact, to be determined by the 
triers of the facts, whether Court or jury. Vol. 1, 
sec. 293, p. 213. 


When the existence of agency and its nature 
and extent are in dispute, it is for the jury to deter- 
mine, under proper instructions from the Court, 
not only whether agency exists, and if so what is its 
nature and extent. Sec. 296, Vol. 1, p. 214. 


Points 7 and 8. 


Courts do not favor default judgments and are quick to set them 
aside. Rule 55(c) and 60(b), FRCP. 


The default judgment violated 55(2), FRCP, in that plaintiff's 
attorney was not served with a written notice of the application at least 
three days prior to the hearing of such application. The Trial Judge 
committed further reversible error for its failure to make any investi- 
gation of the amount of damages or any other pertinent and relevant 


matter, nor did he accord a right of trial by jury to the parties. 


Plaintiff relies upon Barber v. Turberville, decided August 2, 
1954,94 App.D.C.335,218 Fed. 234. There was a judgment by default due 
to defendants’ attorney's failure to answer. This Court reversed hold- 


ing the neglect of the attorney was not imputable to the client and that 
the default judgment was a denial of defendant's constitutional right to 
a jury trial. 
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| 
CONCLUSION | 
| 

The default judgment is null and void. It resulted from the arbi- 

trary abuse of judicial discretion by the Trial Judge, his denial of due 


process of law, and plaintiff's constitutional right to a jury trial. 


WHEREFORE, appellant prays for a reversal of the Final Judg- 
ment with costs. ! 
| 
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L. J. H. HERWIG, ESQ. 


13 - 7th Street, N. E. 
Washington 2, D.C. 


Attorney for Appellant 
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AMENDED COMPLAINT 
(For Damages) 
Plaintiff, by her attorney of record, L.J.H. Herwig, sues the above- 


named defendants, Morris C. Bishop and Cora B. Quin, brother and sis- 
ter, for punitive and compensatory damages in the sum of $60, 000. 00, 
and the defendants Frank W. Marsalek, Carlton U. Trexler, Albert Brick, 





2 
and William J. Howder, acting in their respective relationships to them 
as trustees or agents, for relief from further wrongs .being committea 
against her, for that, to wit: 
Plaintiff alleges certain wrongs have been committed against her 


by the above-named brother and sister growing out of the sale to her by ; 
the sister of certain improved real estate in the District of Columbia < 
known as 1725 P Street, N.W., Lot 326, Square 156, as follows: ‘ 


Plaintiff bought said property from the sister who was in possession 
consistent with the record title, pretending to operate there a certain 
business. There was a secret partnership agreement set up by them. 

The brother also held a secret deed to the property, being a conveyance 

to him by his sister. Plaintiff in good faith purchased said property with- 

out knowledge or notice of those secret machinations and made full settle- ‘ 
ment, acquiring title and possession. But the sister and brother resisted 
the sale and instituted a lis pendens action in this court, and further be- 
clouded the title to the property by the recordation of deeds, liens and 
other charges against the property. As a result thereof, plaintiff alleges. | 
more specifically the following wrongs committed against her by them, 7 
as follows: 


Count 1 
(Conspiracy to Defraud) 
1. Defendants brother and sister, bought and purchased said 1725 


F Street, N.W. property. Thereafter, wickedly designing and contriving, 
wrongfully and unlawfully, to make said property immune and unattachable 
for the debts of each or of both of them and other creditors’ claims, said 
defendants did, in the District of Columbia and elsewhere, commencing 
on or about, to wit, October 15,1948, and continuously thereafter until 
on or about June 28,1955, willfully, maliciously, corruptly, wantonly and 
wrongfully conspire, agree, plot and scheme together, as follows: 

(a) To defraud and cheat their creditors; and 

(b) To defraud bona fide purchaser of said property. 

2. At the time and place herein set forth, said defendants commit- 
ted against plaintiff, among other things, the following unlawful overt 


acts in furtherance of said conspiracy: 











(a) 
(b) 


(c) 
(a) 


(e) 


(f) 


(g) 
(h) 
(i) 
(j) 
(x) 
(1) 


(m) 
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By pretending to operate there a convalescent home. 

By fraudulently setting up a written partnership agreement 
to operate a convalescent home there, well knowing the 
operation thereof was incapable of — and in vio- 
lation of law. 

By vesting the title in the sister while the brother held the 
secret unrecorded title thereto. | 

By instituting in this court lis pendens action No. 5286-52 
to enjoin the sale of said property to plaintiff. 

By the sister's execution of a Deed of Trust against said 
property for $2,000, having previously conveyed it to 
plaintiff. : 

By secret confidential capacities entered into by the de- 
fendants for their mutual benefit and convenience. 

By the delay and confusion at the trial and hearing of said 
civil action No. 5286-52 caused by defendant Quin in dis- 
charging her attorneys and subsequently re-engaging them. 
By defendant Bishop's wrongful claims of ownership and 
title to said property by virtue of an — resulting 
trust. : 

By the defendant Bishop's wrongfully encumbering and be- 


clouding plaintiff's title by recording a deed to said prop- 
| 
The brother's acts in serving written NDHIGs upon her to 


erty, being the secret deed held by him. 


vacate said property. 

By the intimidation of plaintiff by the brother in that he 
entered her premises in July 1952 and demanded that she 
vacate. : 

That said brother and sister committed other acts inter- 
fering with her quiet and peaceful enjoyment, use and 
occupancy. ! 
That said defendants failed and refused to give good title 
to said property until required to do so by direction of the 


Court in said Civil Action No. 5286-52. 








4 
Count 2 
(For Fraud) 

With the evil design and purpose to prevent the sale of said property 
to plaintiff, and to acquire possession and title to said property for him- 
self, the defendant Bishop did, in the District of Columbia and elsewhere, 
willfully, deliberately, maliciously, wrongfully, wantonly and arrogantly, 
do and commit the unlawful and wrongful overt acts set forth in Count 1 
above, at the time and place therein stated, to plaintiff's detriment, loss 
and damage. 


Count 3 
(Fraud and Deceit) 


1. Plaintiff bought said property in the belief and in full reliance 
upon the inducements and representations made to her by said sister that 
she was the owner, had the right to sell, and that there were no encum- 
brances against said property other than those of record. Said induce- 
ments and representations were false and untrue and were so known by 
her. They were made by her recklessly, maliciously, willfully and wan- 
tonly to defraud plaintiff to her loss and damage. 

2. After said sister had conveyed said property to plaintiff, she 
did, thereafter, ilegally and unlawfully, willfully and deliberately be- 
cloud the title thereto by executing a Deed of Trust in the amount of 
$2, 000. 00 against said property, said Deed of Trust having been recorded 
on June 24, 1952. 

3. Said defendant Quin, deliberately, willfully, and wrongfully 
failed to inform plaintiff of the existence of said Deed of Trust executed 
by her whereby she acknowledged being indebted to C.J. Young in the 
amount of $2, 000. 00. 

4. By means of the foregoing wrongs committed by defendant Quin, 
plaintiff suffered great loss and damage. 


Count 4 
(Fraud and Deceit) 


Plaintiff purchased said property believing in and in full reliance 
upon the inducements and representations made to her by the defendant 


Quin and her broker and agent, C.J. Young, that said property was fit 


9) 
for use and occupancy as a rooming house. Said inducements and represen- 
tations were false and untrue and known by her to be false and untrue. 
As a result of said false inducements and misrepresentations, plaintiff 
was compelled to expend approximately $2, 000. 00 to make necessary re- 
pairs and installations in order to obtain an occupancy permit and a 
rooming house license. As a consequence thereof plaintiff suffered great 
loss and damage. : 


Count 5 | 
(Fraud and Deceit) | 


On or about the time of the execution of the sales contract of April 
24,1952, defendant Quin purchased from her said broker, C.J. Young, 
certain other property, allegedly located on Wisconsin Avenue in Mary- 
land. She desired immediate use and occupancy of this property. There- 
upon, she and her said broker, artfully persuaded plaintiff by falsely 
representing that everything was in order for the transfer of said 1725 
P Street property to plaintiff, that no complications would arise con- 
cerning the transfer and title to said property, that she was in a position 
of safety and security as the owner of said property and that it would be 
to her advantage to move in and occupy said property before settlement 
of said sales contract of April 24,1952. In full reliance upon these 
representations, plaintiff, on or about May 12, 1952, moved in and took 
possession and occupancy of said 1725 P Street property before settle- 
ment had been made. 


Said representations were false and untrue and were known by de- 





fendant Quin and her broker to be so and they were purposely made to 
deceive plaintiff. Asa result thereof she suffered great loss and damage. 
Count 6 : 

On or about May 27,1952, plaintiff made full settlement in accor- 
dance with the terms of said sales contract of April 24, 1952. Defendant 
Quin then conveyed by deed said property to plaintiff and made delivery 
thereof. Defendant Quin received from plaintiff her promissory note dated 
May 27,1952, in the amount of $9, 044.64, representing deferred pay- 
ments, secured by a 2d Deed of Trust, naming Frank W. Marsalek and 
Carlton U. Trexler as Trustees. 
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Several or more weeks thereafter, plaintiff was advised that de- 
fendant Bishop had filed said lis pendens action No. 5286-52 in the U.S. 
District Court for the District of Columbia to enjoin and restrain the sale 


of said property to her. He claimed title thereto by virtue of an unre- 


corded resulting trust. He had, in fact, an unrecorded Deed to said prop- 
erty executed January 31, 1949, wherein Quin had deeded the property to 
Bishop. As a result of these complications plaintiff intervened in said lis - 
pendens action claiming title to said property as an innocent purchaser 
for value without knowledge or notice. 

Thereupon plaintiff's note for $9, 044.64, the Deed to said property 
and the 2d Deed of Trust were held in escrow, pending the final deter- 
mination of said lis pendens action. At the hearing of this suit in March, 
1955, the trial judge directed specific performance of said sales contract 
of April 24,1952, and that the so-called brother and sister dispute be 
settled between themselves. As the consequence thereof plaintiff, on 
June 28,1955, acquired good title to said property. All the various and 
sundry liens and encumbrances put on the property by said brother and 
sister were removed and released. 

Said defendants, brother and dister, are non-residents acting 
through their agents, Albert Brick Esq. for Bishop and William J. 
Howder, Esq. for Quin, with full power and authority to make settlement 
on said contract of sale of April 24,1952, to collect, pay and transfer the 
obligations arising out of the transactions thereto and to bind their princi- 
pals accordingly. Said agents have full knowledge and notice of the fraud 
and deceit perpetrated upon plaintiff. Under these circumstances it would 
be manifestly unjust, inequitable and unconscienable for plaintiff to pay 


any money into the hands of said brother and sister or their agents with- 


out committing or requiring them or their said agents to be answerable : 
as proper parties defendants to this suit. ei 
Plaintiff's 2d Trust note has been transferred to her brother as » 
owner thereof. Said Albert Brick, Esq. is the holder as agent for collec- : 
s 


tion. He seeks to collect interest on said note from May 27,1952, when 


the note was made. In view of the fact that said note has been held in 
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escrow and out of circulation from May 27,1952, until June 28,1955, 
without plaintiff's fault, but directly caused by the action and misconduct 
of said brother and sister, it would be manifestly unjust and inequitable 
under any circumstances to require plaintiff to pay interest on said note 
until the note is taken out of escrow and put into circulation. 

Furthermore, the transferor of the note and her agent as well as 
the transferee and his agent were not innocent bona fide holders thereof 
for value, but took, transferred and now hold said note with full knowledge 
and notice of its defects and the fraud and deceit practiced by said sister 
and brother that procured the making and issuance thereof. 

As a further wrong committed against plaintiff, Trustee Marsalek 
is holding in escrow some $350. 00 due and owing to plaintiff under the 
terms of settlement of May 27,1952, upon Bishop's or his agent, Brick's 
demand that said money be paid on plaintiff's 2d Trust Note. Said trustee 
wrongfully withholds this money from plaintiff as the settlement for the 
property is a distinct and entirely separate transaction from the obliga- 
tions on the note. | 

WHEREFORE, upon these premises, plaintiff prays: 

1. That said agents be made proper parties to this suit on behalf 
of their principals and in their absence be required to answer the exigéh- 
cies of this suit. | 

2. That said principals and their agents be enjoined and restrained 
from collecting interest on said note from May 27, 1952, or for any time 
said note was held in escrow and not in circulation or before June 28, 1955. 

3. That no payments, interest or principal be required to be paid 
on said note by plaintiff until the determination of this suit, or in the 
alternative, that any payments, either principal or interest required to 
be paid on said note, be held in escrow or paid into the registry of the 
court. | 
4. That the Trustee Marsalek be directed to pay to plaintiff the 
sum of approximately $350. 00 wrongfully withheld from her. 


>. And for such other or further relief as to the Court may seem 
just and proper. | 


\ 
| 
\ 
| 


| 
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By reason of the acts hereinabove described, committed by the de- 


fendants, plaintiff has been rendered insecure and uncertain of her rights, 
title and interest in said property. She has been compelled to expend large 
sums of money and employ an attorney to defend her rights. Other large 
sums of money have been spent by her in order to obtain a rooming house 
license and an occupancy permit. She has been compelled to expend large 
sums of money for alterations and repairs to make said property fit for 
use and occupancy as a rooming house. She has been greatly annoyed, 
harassed, and disturbed by the filing of Civil Action No. 5286-52, and the 
necessity of protecting her rights therein. She has been required to obtain 
frequent leaves of absence from her place of employment in the effort to 
solve the many problems arising out of the involvements of this brother 
and sister quarrel. She scraped and gathered all her earnings and savings 
and what she was able to borrow to buy said property. She brought her 
octagenerian parents from North Carolina to live with her on said property. 
After being induced and persuaded to take possesstion and occupancy of 
said property with her elderly parents she was hopelessly committed to a 
specific performance of the Contract of Sale. She has suffered great phy- 
sical shock, pain and nervous anxiety, mental pain and anguish, embarrass- 
ment and humiliation resulting therefrom. It has been a constant and con- 
tinuing struggle for her to maintain her rights and to meet the financial 
Situation arising therefrom. 

WHEREFORE, by reason thereof, she demands judgment in her 
favor against the defendants, each and both of them, in the sum of 
$60, 000. 00 as compensatory and punitive damages, plus interest and costs. 

C.J. Young, defendant Quin's agent and broker, is not made a party 
to this suit by reason of the fact that there are now pending suits involving 
C.J. Young in the above transactions in the U.S. District Court for the 
District of Columbia and in the Municipal Court for the District of Columbia. ¢ 


/s/ Annie M. Lohr 


/s/ L.J.H. Herwig Plaintiff. 
Attorney for Plaintiff 
419 Bond Building 
DI 7-7819; LI 3-5237. 


PLAINTIFF DEMANDS A JURY TRIAL. 





[Filed November 28, 1955] 
ORDER OF DISMISSAL | 

This cause having come before the Court upon the motion to dis- 
miss by defendant, Albert Brick, and it appearing to the Court that said 
motion should be granted, it is, therefore, this 28th day of November, 
1955, | 

ORDERED, ADJUDGED AND DECREED: | 

That the motion of the defendant, Albert Brick, to dismiss this 
cause as to him be and hereby is granted with prejudice. 


/s/ Edward A: Tamm 
Judge 





[Certificate of Mailing ] 





[Filed Jan. 20, 1956] EXHIBIT A 


AMENDED COMPLAINT 
(By Leave of Court) 


Count 7 
Breach of Warranty | : 
With further reference to the preceding Counts herein, the Defen- 





dant Quin and her business broker, Young, during the latter part of April 
1952, made, in the District of Columbia, certain warranties to plaintiff 
concerning the title to said P Street property, as follows: 
i Representations that she (Quin) had good title to said 
property, free of encumbrances, except those of record, and 
2- That she had the right to sell said property and that she 
would convey good title. : 
Said representations were false and untrue and were so known to 


them or they were made in reckless disregard of their truth or falsity. 





Believing in and in full reliance upon said representations, plaintiff 
agreed to purchase said property, and thereupon executed said sales con- 
tract of April 24, 1952, performing all the terms thereof. 

As a result of the breach of warranty to convey good title to said 
property, and in order to obtain good title, plaintiff suffered damages 
in the amount of $3, 000. 00. : 
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Count 8 
Breach of Warranty 


With further reference to Count 7 above, defendant Quin and her 
business broker, Young, made certain other warranties consisting in 


certain representations, as follows: 


1. That said property was fit for use and occupancy as a rooming 


house. 

2. That she, Quin, was conducting there a legitimate rooming 
house business. 

Said representations were false and untrue and were so known to 
them. Plaintiff believed and relied upon them and purchased said property. 
In consequence of this breach of warranty, plaintiff was compelled to ex- 
pend $2, 000. 00 to make necessary repairs and required installations in 
order to obtain an occupancy permit and a rooming house license. As a 
result thereof, plaintiff suffered damages in the amount of $2, 000. 00. 


Count 9 
Breach of Warranty 
With further reference to Counts 7 and 8, plaintiff was fraudulently 


induced by Quin and her broker, Young, to move in on May 12,1952, and 
take possession and occupancy of said property before settlement of the 
contract of sale of April 24,1952, and before a conveyance by Deed had 
been made to her. This was accomplished by certain warranties made to 
her consisting in representations made by Quin and her broker, as 
follows: 

1. That no complications would arise concerning the transfer 
and conveyance of title to her. 

2. That she would be in a position of safety and security. 

3. That it would be to her advantage to move in, take possession 
and occupancy of said property. 

Said representations were false and untrue and were so known to 
them. Plaintiff believed in and relied upon them. As a result of this 
breach of warranty, plaintiff suffered damages in the amount of $1,000.00. 





Li 


Count 10 | 
Equitable Relief for Breach of Warranty | 
With further reference to the preceding Counts, plaintiff made 


full settlement in accordance with the terms of said contract of sale of 
April 24, 1952, and Quin executed and delivered to her " Deed in fee 
simple to said property. Being, at that time, without knowledge or 
notice of the frauds committed upon her by said brother and sister set 
forth in the preceding Counts, plaintiff executed a 2d Deed of Trust and 
a note for $9,044.64 payable to Quin, representing the unpaid purchase 
price. Said note was allegedly transferred to the brother, who now 
seeks to collect the full amount thereof. Said brother is a holder with 
actual knowledge of the defects and the inequities of the note and the 
fraud in procuring it and the 2d Deed of Trust. Plaintiff is entitled to 
set-offs against the note in certain liquidated amounts by virtue of the 
breach of warranties herein set forth. 
WHEREFORE, plaintiff prays that the note be off-set in the 
amount of $7,000.00. : 
Count 11 i 
Breach of Contract | 
With further references to the preceding Counts, defendants, 
brother and sister, willfully breached the terms of said sales contract 
of April 24, 1952, as follows: ! 


1. By the brother's instituting a lis pendens action in con- 


nection with the sale of said property to plaintiff. | 

2. By the brother's recording a Deed of Conveyance of the 
property, being a Deed to him from the sister. : 

3. By the brother's disturbing, interfering with and menacing 
plaintiff's quiet and peaceful possession and enjoyment of said 
property. | 

4. By the sister's recording liens of indebtodess against 
said property. | 
WHEREFORE, by reason of the brother and sister’ s breach of said 

contract of sale, plaintiff has suffered damages in the amount of 
$1,000.00. 
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Count 12 
Breach of Contract 


Defendant Trustees wrongfully withhold and, in excess of their 
authority, retain a certain liquidated sum in the approximate amount of 
$350.00 from the plaintiff. Said money is due and owing plaintiff under 
the terms of settlement of said contract of sale of April 24, 1952. They 
refuse to pay plaintiff although demanded to do so. 

WHEREFORE, plaintiff demands judgment against said Trustees, 
each or both of them, in the amount of $350.00 plus interest from 
May 27, 1952, the date of settlement, with costs. 

WHEREFORE, as a result of the wrongs ex delicto and ex 
contractu committed against her, plaintiff demands judgment against 
said brother and sister, each or both of them, in the sum of $60,000.00 
as compensatory and punitive damages, plus interest and costs. 


/s/ L. J. H. Herwig 
Attorney for Plaintiff 
x* x ak 


[Filed January 27, 1956] 


ORDER 
RESTRAINING TRUSTEES FROM SELLING PLAINTIFF'S 
REAL ESTATE 


WHEREAS, in the above-named cause it has been made to appear 
from the verified complaint and motions, filed herein, which was on 
this 27th day of January 1956, presented to the Honorable Joseph C. 
McGarraghy, Judge of the United States District Court for the District 
of Columbia, that a restraining order, preliminary to a further hearing 
of plaintiff's motion for a preliminary injunction, requested herein, 
should issue, without notice, because plaintiff has tendered payment 
into the Registry of the Court the amount due on the note, and immediate 
and irreparable injury, loss or damage will result to plaintiff before 
notice can be served and a hearing had thereon, in that 
That substantial questions of law are being raised. y 
NOW, THEREFORE, in consideration of plaintiff's motion: . 
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It is by the Court ORDERED that the defendant trustees, Frank 
W. Marsalek, Esq. and Carlton U. Trexler, its officers, agents, servants, 
employees, attorneys and associates, and all other persons in active 
concert or participation with them be and they are hereby temporarily 
restrained from directly or indirectly selling plaintiff 's real estate 
known as 1725 P Street, N. W., under a certain deed of trust and from 
further advertising said property for sale until such Order of the Court, 
and that the Court may enter such further orders as equity may deem 
meet.. : 

It is further ordered that plaintiff file a bond, with corporate 
surety in the sum of $500.00, conditioned for the payment of such costs 
and damages as may be incurred or suffered by any defendant herein if 
found to have been wrongfully restrained by reason thereof i 


/s/ Joseph C. McGarraghy 
Judge, U.S. District Court 


Dated: January 27, 1956 ! ee 
Time of day: 12:20 p.m. | 

It is further ordered that the plaintiff is authorized to pay into 
the Registry of the Court the sum of $2,305.00. : 


/s/ Joseph C. McGarraghy 
Judge, U.S. District Court 


[ Filed February 24, 1956] | 
ORDER | 

This cause having come before the Court upon the motion of the 
plaintiff to enjoin defendant Morris C. Bishop's attorney from acting in 
a dual capacity, etc., and upon the further motion to appoint a substitute 
trustee, and upon the 3d motion to deposit into the registry of the Court 


and to impress a lien, and it appearing to the Court after a hearing on 


all these motions that said motions should be denied, it is therefore 
this 24th day of February, 1956, | 
ORDERED, ADJUDGED and DECREED: : 
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1. That the motions to enjoin defendant's attorney, to appoint a 
substitute trustee, and to deposit into the Registry of the Court and 
impress a lien, be and hereby are denied. 


/s/ Joseph C. McGarraghy 
Judge 


{ Certificate of Mailing] 


[ Filed June 28, 1956] 
ANSWER OF DEFENDANT MORRIS C. BISHOP 

Comes now the defendant, Morris C. Bishop, by his attorneys, in 
answer to the complaint filed herein against him and states as follows: 

1. Said complaint fails to state a claim upon which relief can be 
granted. 

2. Said complaint is barred by the statute of limitations. 

3. Said complaint is barred by the statute of frauds. 

4. The defendant denies all the material allegations of said com- 


plaint and specifically denies any fraud, deceit, conspiracy to defraud, 


breach of warranty, breach of contract, or misrepresentations. 

5. That defendant denies ever entering into any contract with the 
plaintiff and denies that anyone was ever authorized by him to make 
such contract on his behalf. 

6. Defendant denies the doing of any acts whatsoever in conjunc- 
tion with the defendant, Cora B. Quinn, directed towards the sale of 
1725 P Street, N. W., to the plaintiff but asserts that such attempted 
sale was made without his knowledge or consent and that, indeed, said 
defendant attempted in Civil Action 2186-52 to enjoin such sale. 

Wherefore defendant prays that the said complaint be dismissed. 

COUNTER-CLAIM 

Comes now the defendant, Morris C. Bishop - hereinafter desig- 
nated as counter-claimant - and as a counter-claim against the plaintiff 
states as follows: 

1. That in April of 1952 the plaintiff, Annie M. Lohr, hereinafter 
designated as counter-defendant, entered into a contract with the 
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defendant Cora B. Quinn, for the purchase of real property located at 
1725 P Street, N. W.; that the counter-claimant, as the true owner of 
said property, filed an action to enjoin the said sale, said action being 
number 2186-52; that the counter-defendant, Annie M. Lohr, intervened 
in said action seeking specific performance of the contract of sale. 
Thereafter a settlement was reached in said action whereby title was 
conveyed to the counter-defendant, Annie M. Lohr, and a second deed of 
trust note made by said Annie M. Lohr, payable to Cora B. Quinn, in the 
amount of $9,044.64 - said note representing payment for the purchase 
of the above-mentioned property - was endorsed over to the counter- 
claimant; that thereafter. said counter-claimant made demand upon the 
counter-defendant for payment on said note but said counter-defendant 
has failed and refused to make any such payment and instead has filed 
the action herein against said counter-claimant and has enjoined fore- 
closure on the deed of trust securing the above-mentioned note. 

Wherefore said counter-defendant, being indebted to the counter- 
Claimant, counter-claimant demands judgment in the amount of 
$9,044.64, plus interest from April, 1952. | 

2. That the counter-claimant sues the counter-defendant for 
malicious abuse of process and as grounds therefor_ states that in 
Civil Action No. 2186-52 counter-defendant filed a claim against the 
counter-claimant charging said counter-claimant with fraud, deceit and 
misrepresentations; that such actions by the counter-defendant were 
brought maliciously, without just cause, in bad faith, and with intent to 
deprive counter-claimant of the purchase price justly due unto him from 
the sale of premises 1725 P Street, N. W.; that as a result of the fore- 
going, counter-defendant has succeeded in remaining in the property 
located at 1725 P Street, N. W., since May of 1952 without making a 
single payment on the second deed of trust note given in purchase of 
said property and has deprived counter-claimant of such payments as 
were properly due unto him; that as a further result of the foregoing, 
the counter-claimant has been compelled to travel back and forth from 
Florida to this jurisdiction to defend said claims filed against him, has 


16 

been compelled to retain counsel and to incur legal expenses in the 
defense of these suits; that in being deprived of the aforementioned pay- 
ments on the said second deed of trust note, the counter-claimant has 
been put in financial straits and suffered serious financial losses; that 
by virtue of the charges of fraud, deceit, etc., the said counter-claimant 
has suffered damage to his reputation and has been caused severe mental 
anguish. 

Wherefore counter-claimant demands further judgment against the 
counter-defendant in the sum of $50,000.00 as compensatory and punitive 


damages. 


Counter-claimant demands trial by jury. 
/s/ Albert Brick 


/s/ Samuel Intrater 
Attorneys for @efendant and counter- 
claimant Bishop 
3 * * 


[ Certificate of Mailing] 


[ Filed May 29, 1958] 
ORDER 

This cause having come before the Court upon the following mo- 
tions of the plaintiff: 

1. Motion to Modify Order of Date of Trial 

2. Motion for Leave to Supplement Pleadings by After-Acquired 

Claims 

3. Motion to Strike Counterclaim 

4. Supplemental Motion to Strike Counterclaim 
and it appearing to the Court that all of said motions have been filed 
solely for the purposes of delay, and it further appearing to the Court 
that this cause has already been set for trial on the 17th day of June, 
1958, and that the foregoing motions should be denied, it is, therefore, 
this 29th day of May, 1958, 

ORDERED, ADJUDGED and DECREED: 





be | 
That plaintiff's motion to modify order of date of trial, for leave 
to supplement pleadings, to strike counterclaim, and supplemental 
motion to strike counterclaim be and the same hereby are denied. 


/s/ Matthew F. McGuire 
JUDGE 


[ Certificate of Mailing] | 


[ Filed June 23, 1958] | 
JUDGMENT | 

This cause having come before the Court for trial and counsel for 
the plaintiff having made statements to the Court setting forth the claims 
asserted by plaintiff against the defendants, and the Court having re- 
opened the Pre-trial Hearing, and it appearing to the Court as follows: 

1. That plaintiff's claims against the defendants Frank Ww. 
Marsalek, Trustee, and Carlton U. Trexler, Trustee, are within the 
jurisdiction of the Municipal Court. | 

2. That plaintiff has failed to state a claim against the defendant, . 
Morris C. Bishop, upon which relief can be granted. | 

3. That plaintiff's claim against the defendant, Cora B. Quin, 
seeks relief as against said defendant in personam and that personal 
service has not been obtained upon said defendant. | 

4. That an Order for a preliminary injunction enjoining the sale 
of certain real property located at 1725 P Street, N. W. has been entered 
herein and should be vacated. | 

5. That default has been entered against the plaintiff on defendant's 
counterclaims on a promissory note and further on a count setting forth 
an alleged malicious abuse of process and that judgment should be 
entered on the default on the promissory note but that defendant's counter- 
claim for malicious abuse of process should be dismissed. 

It is, therefore, this 23 day of June, 1958, : 

ORDERED, ADJUDGED AND DECREED: : 

1. That plaintiff's claims as against the defendants Frank W. 
Marsalek and Carlton U. Trexler, be and the same hereby are certified 
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to the Municipal Court for the District of Columbia. 

2. That plaintiff's claims against the defendant, Morris C. Bishop, 
be and the same hereby are dismissed. 

3. That plaintiff's claims against the defendant, Cora B. Quin, be 
and the same hereby are dismissed without prejudice, for lack of 
service of process. 

4. That defendant's counterclaim setting forth a claim for mali- 
cious abuse of process be and the same hereby is dismissed. 

5. That judgment be and the same hereby is entered in favor of 
the defendant, Morris C. Bishop, and against the plaintiff on a promissory 
note in the amount of $9,044.64, with interest at 6% per annum from 
May 27, 1952. 

6. That the Order granting a preliminary injunction previously 
entered herein enjoining the trustees, Frank W. Marsalek and Carlton 
U. Trexler, from selling by foreclosure certain real property known as 
1725 P Street, N. W., Washington, D. C. be and the same hereby is 
vacated and set aside. ‘4 


/s/ Alexander Holtzoff 
JUDGE 


[ Certificate of Mailing] 


[ Filed August 1, 1958] 
ORDER 

This cause having come before the Court upon the motion of the 
plaintiff for leave to file a counterclaim against the defendant Bishop 
and to clarify and reconsider previous motions of the plaintiff for relief 
from default judgment and for a new trial, and it appearing to the Court 
that said motions should be denied, it is, therefore, this 1st day of 
August, 1958, 

ORDERED, 

1. That plaintiff's motion for leave to file a counterclaim against 
the defendant Bishop be and the same hereby is denied. 


| 
19 | 
2. That plaintiff's motion "to clarify and reconsider the denial of 
the motion for relief'"' from default judgment and the denial of the 
motion for new trial be and the same hereby is denied. : 


/s/ Alexander Holtzoff 
JUDGE 


[ Certificate of Mailing] 3 


| 
| 
[Filed August 8, 1958] | 


NOTICE OF APPEAL ! 
Notice is hereby given this 8th day of Aug., 1958, that Plaintiff, 
Annie M. Lohr, herein hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 23rd day of June, 1958, in favor of Defendants, each and 
all of them, against said Plaintiff and the Court Order of July 10, 1958, 
denying Plaintiff's Motion For a New Trial, Rule 73a. | 


je? 4. d. H, Herwig 
Attorney for Plaintiff 


{ 
| 
i 








BRIEF AND APPENDIX FOR APPELLEES 
BISHOP, MARSALEK, TREXLER, AND BRICK 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





- °, bod ° ’ f PrP DP acesticas 7 

Imiicd Stcice Court @ apr2ad 
ee Toraae $3 
Lor Ve 


Disixiet of Colunwa Cireiit 


No. 14,673 =} oe 39 1998 
’ ULbL 

Sypt4 cca” 

CLERK 


ANNIE M. LOHR, 


Appellant, 
v. 


MORRIS C. BISHOP, et al, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SAMUEL INTRATER 
ALBERT BRICK 


1010 Vermont Avenue, N. W. 
Washington 5, D.C. 


Attorneys for Appellees 


Washington, D. C. ROBERT I. THIEL EX 3-0625 





(i) 


QUESTIONS PRESENTED 


Whether the Trial Court properly acted: 


(1) 


To dismiss plaintiff's complaint in an in personam action, 
where defendant Quin was not personally served in this 


jurisdiction; 


To dismiss plaintiff's complaint against defendant Bishop, 


where, in answer to the Court's questions, plaintiff was 


unable to state a legal claim against said defendant; 


To certify to the Municipal Court for the District of Colum- 
bia claims asserted against defendants Marsalek and Trex- 
ler seeking a total award of $350.00; 


To grant judgment on defendant Bishop's counterclaim, 
where there had already been an entry of default on said 
counterclaim, and a motion to vacate said default had 
previously been denied by another Judge of the District 


Court. 





(iii) 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


Appellant by answer shows the fallacy of appellees’ contentions 


and arguments, as follows: | 


Point 1 | 


| 
APPELLEES SEEK TO CAPITALIZE ON MISTAKEN AND NON- 
EXISTING FINDINGS OF FACT RESULTING IN ERRONEOUS 
CONCLUSIONS OF LAW BY THE TRIAL JUDGE AT THE 'CON- 
FERENCE AT THE BENCH ON JUNE 18, 1958, BETWEEN HIM 
AND THE ATTORNEYS FOR THE LITIGANTS. | 


The record shows that the Complaint does state genuine issues of 
material facts in controversy and that defendant Quin had been person- 


ally served. The Trial Judge had no jurisdiction to render a Final 
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Judgment predicated upon non-existing facts resultingin erroneous 


conclusions of law. Such a: judgment is void ab initio and a nullity. 


The record further shows that the Trial Judge refused and denied 
plaintiff each and every form of relief permitted and prescribed by the 
Federal Rules of Civil Procedure to correct or to invalidate the illegal 
and void judgment. These denials were all summarily concluded with- . 


out hearing. 


Upon the importunations of appellant's attorney, Churchill 
Elmore, Esq. entered his appearance on the day of trial. He had no 
knowledge of the facts, issues or pleadings. By reason thereof it was 
agreed and understood that he was not to participate in the trial or 
arguments. The duties assigned to him were to assist in getting the 
witnesses into court. They were accessible by telephone and he was 


to notify them when to appear. 


Point 2 


APPELLEES ERRONEOUSLY CONTEND THAT THE PERSONAL 
SERVICE UPON DEFENDANT QUIN IN TENNESSEE WAS IN- 
EFFECTUAL IN THIS ACTION. 


The res consisting of the Note and the real estate were in the 
jurisdiction of the Court. Both defendants, Bishop and Quin, had rights 
and interests in them, therefore, claims against them were chargeable 
against said res. Gains v. Gains, 81 U. S. App. D. C. 260; Vanderbilt v. 7 
Vanderbilt, 354 U. S. 416, 1 Law. Ed. 2d 1456; Buchanan v. National 
Savings and Trust Co., 146 F. 2d 13, 79 U. S. App. D. C. 278. In the 
latter case, the District Court held, as the appellees here contend, that 
the claim for maintenance and support was in personam and thus dis- 
missed. This Court reversed, holding that "the immediate object of ° 
her action * * * is to enforce or establish a lawful right, claim or 
demand against property within the jurisdiction of the Court, hence it 
comes within the meaning of section 13-108 D. C. Code." 
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| 


BISHOP'S COUNTERCLAIM WAS DEFECTIVE AND VIOLATIVE 
OF 13(e) AND 15(a), FRCP. | 


Point 3 


This counterclaim was stated in two paragraphs. The first was 
a demand for payment on the 2d Trust Note. The second was aclaim 
alleging malicious abuse of process against appellant for filing the 


instant suit. The Trial Judge called it "nonsense." ! 


Appellant had heretofore, under Rule 15(a) and (d), filed motions 
for leave to supplement her pleadings to include an additional claim 
against defendant Bishop for the reckless and malicious filing of an un- 
lawful and illegal claim against plaintiff, specifically forbidden by the 
Federal Rules of Civil Procedure. These motions were repeatedly 


summarily denied. 





Strange is the administration of justice which allows Bishop to 
profit by his own deliberate wrong expressly forbidden by statute to 
plaintiff's great loss and damage. | 


Point 4 


| 

DISMISSAL OF THE COMPLAINT FOR FAILURE TO STATE 

A CAUSE OF ACTION IS CLEARLY ERRONEOUS AND RE- 

VERSIBLE ERROR. | 

This ruling of the Trial Judge was a hasty assumption reached 
without scrutiny or examination of the pleadings or the evidence. Not 
even the 2d Trust Note was introduced in evidence. The Trial Judge 
had humiliated plaintiff's attorney by taking the case away from him 
and turning it over to his assistant. The Trial Judge's demand upon 
him to state plaintiff's cause of action in one brief sentence was not 


only unreasonable but impossible. 


The rule is well established that a Motion to Dismiss the Com - 
plaint for failure to state a cause of action must be denied unless it 
appears to a certainty that plaintiff would be entitled to no relief under 


| 
| 
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any state of facts which could be proved in support of her claim con- 
strued in the light most favorable to her with all doubts resolved in her 
favor. Callaway v. Hamilton Nat. Bank, 195 F. 2d 556, 90 App. D. C. 
228; Black v. lst Nat. Bank of Mobile, Ala., 1 Fed. Rules Service 2d, 
12(b) 34, case 1. 


Point 5 


APPELLANT HAS PAID INTO THE REGISTRY OF THE DISTRICT 
COURT SOME $2, 300.00 ON THE 2D TRUST NOTE. SHE EX- 
PECTS TO SHOW BY PROOF THAT SHE HAS MADE IMPROVE- 
MENTS AND INSTALLATIONS TO THE PROPERTY AT A COST 
OF SOME $5,000. 00. 


Point 6 


APPELLEES' ATTORNEYS DO NOT DENY THAT IN REPRE- 

SENTING THE TRUSTEES AND DEFENDANT BISHOP IN THIS 

ACTION THEY ARE REPRESENTING CONFLICTING INTERESTS, 

NOR DO THEY ATTEMPT TO JUSTIFY OR EXPLAIN THEIR 

ACTION ,. 

Said attorneys entered their appearance on June 28, 1956, for 
defendant Bishop. For almost a year prior thereto they were able to 
oppose all of plaintiff's motions as attorneys for the Trustees thereby 


delaying and hindering trial of the case for almost a year. 


WHEREFORE, plaintiff respectfully submits that the Final Judg- 
ment rendered in this case is null and void for lack of jurisdiction of 
the Trial Judge, and that it should be reversed. 


L. J, H. HERWIG, Esq. 


13 - 7th Street, N. E. 
Washington 2, D. C. 


Attorney for Appellant. 
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5 
for use and occupancy as a rooming house. Said inducements and represen- 
tations were false and untrue and known by her to be false and untrue. 
As a result of said false inducements and misrepresentations, plaintiff 
was compelled to expend approximately $2, 000. 00 to make necessary re- 
pairs and installations in order to obtain an occupancy permit and a 
rooming house license. As a consequence thereof plaintiff suffered great 
loss and damage. | 


i 
Count 5 | 
(Fraud and Deceit) | 


On or about the time of the execution of the sales contract of April 
24,1952, defendant Quin purchased from her said broker, C.J. Young, 
certain other property, allegedly located on Wisconsin Avenue in Mary- 
land. She desired immediate use and occupancy of this property. There- 
upon, She and her said broker, artfully persuaded plaintiff by falsely 
representing that everything was in order for the transfer of said 1725 
P Street property to plaintiff, that no complications would arise con- 
cerning the transfer and title to said property, that she was ina position 
of safety and security as the owner of said property and that it would be 
to her advantage to move in and occupy said property before settlement 
of said sales contract of April 24,1952. In full reliance upon these 
representations, plaintiff, on or about May 12, 1952, moved in and took 
possession and occupancy of said 1725 P Street property before settle- 
ment had been made. : 

Said representations were false and untrue and were known by de- 
fendant Quin and her broker to be so and they were purposely made to 
deceive plaintiff. As a result thereof she suffered great loss and damage. 


Count 6 | 


On or about May 27,1952, plaintiff made full settlement in accor- 


dance with the terms of said sales contract of April 24, 1952. Defendant 
Quin then conveyed by deed said property to plaintiff and made delivery 
thereof. Defendant Quin received from plaintiff her promissory note dated 
May 27,1952, in the amount of $9, 044.64, representing deferred pay- 
ments, secured by a 2d Deed of Trust, naming Frank W. Marsalek and 
Carlton U. Trexler as Trustees. | 
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Several or more weeks thereafter, plaintiff was advised that de- 
fendant Bishop had filed said lis pendens action No. 5286-52 in the U.S. 
District Court for the District of Columbia to enjoin and restrain the sale 
of said property to her. He claimed title thereto by virtue of an unre- 
corded resulting trust. He had, in fact, an unrecorded Deed to said prop- 
erty executed January 31, 1949, wherein Quin had deeded the property to 
Bishop. As a result of these complications plaintiff intervened in said lis 
pendens action claiming title to said property as an innocent purchaser 
for value without knowledge or notice. 

Thereupon plaintiff's note for $9, 044.64, the Deed to said property 
and the 2d Deed of Trust were held in escrow, pending the final deter- 
mination of said lis pendens action. At the hearing of this suit in March, 
1955, the trial judge directed specific performance of said sales contract 
of April 24,1952, and that the so-called brother and sister dispute be 
settled between themselves. As the consequence thereof plaintiff, on 
June 28,1955, acquired good title to said property. All the various and 
sundry liens and encumbrances put on the property by said brother and 
sister were removed and released. 

Said defendants, brother and dister, are non-residents acting 
through their agents, Albert Brick Esq. for Bishop and William J. 
Howder, Esq. for Quin, with full power and authority to make settlement 
on said contract of sale of April 24,1952, to collect, pay and transfer the 
obligations arising out of the transactions thereto and to bind their princi- 
pals accordingly. Said agents have full knowledge and notice of the fraud 
and deceit perpetrated upon plaintiff. Under these circumstances it would 

| be manifestly unjust, inequitable and unconscienable for plaintiff to pay 


any money into the hands of said brother and sister or their agents with- 





out committing or requiring them or their said agents to be answerable 


a . 
ie FE 


as proper parties defendants to this suit. 
Plaintiff's 2d Trust note has been transferred to her brother as 
owner thereof. Said Albert Brick, Esq. is the holder as agent for collec- 


, gy =» 


tion. He seeks to collect interest on said note from May 27,1952, when 
the note was made. In view of the fact that said note has been held in 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES BISHOP, MARSALEK 
TREXLER, AND BRICK 


COUNTERSTATEMENT OF CASE 


This is a case in which appellant has lived in premises 1725 P 
Street, N. W., since May of 1952, without making a single payment on 
a second trust, deferred purchase money note in the amount of 
$9,044.64. 
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In April, 1952, appellant entered into a contract to purchase said 
premises from appellee Quin, the record title-holder of the property. 
Thereafter, prior to the actual consummation of said sale, and prior to 
any transfer of title, appellee Bishop, the holder of a subsequent, though 
unrecorded, deed to said property, filed an action against appellee Quin 
to enjoin said sale; see Civil Action No. 2186-52. Appellant Lohr inter- 
vened in said action, seeking specific performance of the contract for 
sale. In the interim, appellant had already moved into said premises, 
and has continued to occupy the same without ever making any payment 
on the deferred-purchase-money second trust note, signed by her, for 
$9,044.64. 


When Civil Action No. 2186-52 came on for trial, said action was 
settled on the basis of allowing title to pass to appellant Lohr, but the 
proceeds of said sale to go to appellee Bishop. Thereupon, the note of 
$9,044.64 was assigned to Bishop, and title to the premises was cleared 
to appellant Lohr. Thereafter, appellant still refused to make any pay- 
ments on said note, and finally filed this action. Appellee Bishop filed 
a counterclaim on the above-mentioned note on June 28, 1956. There- 
after, when appellant failed to file an answer for a six-month period, 
appellee Bishop obtained an entry of default on December 27, 1956. 
Thereafter, on June 22, 1957, appellant moved to vacate said default, 


but said motion was denied. 


When the instant cause came on for trial, the Trial Judge 
requested appellant's counsel to state specifically what her claims were 
against the various defendants. (See Appendix to Appellees’ Brief.) 
Appellant's counsel indicated that the claim against appellee Quin was 
for damages for misrepresentation. (See Appellees' Appendix, p. 10). 
Said appellee not having been personally served, this action in per- 
sonam was dismissed. Claims were also asserted against appellees 
Marsalek and Trexler for $350.00. These were certified to Municipal 
Court. (Appellees' Appendix, pp. 11-12). Thereafter, the alleged 
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claim against appellee Bishop was dismissed, the Court finding that no 
cause of action was stated against said appellee. (Appellees' Appendix, 
p. 13-14). Said appellee then proffered the note, on which default had 
already been entered, and the Court directed that such be presented to 
the Clerk. Thereafter, this was done and judgment was entered on said 
default. | 


SUMMARY OF ARGUMENT 
I 
As to appellee Brick, no claim was ever asserted against him, 
personally, either in the complaint or at time of trial. Apparently suit 
was filed against this appellee merely for the purpose of obtaining 
jurisdiction by service of process on him, over appellee Bishop. Not 
only was this improper, but in any event, Bishop himself finally did file 
his appearance in this cause. | 
0 | 
| 
As to appellees Marsalek and Trexler, the claims against them 


clearly come under the exclusive jurisdiction of the Munic ipal Court for 
the District of Columbia, since such claims were for only $350.00. 

(See 11 D.C. Code 8 755). The Court therefore properly certified those 
claims to the Municipal Court. (See 11 D.C. Code & 756). 


OI | 


As to appellee Quin, the appellees herein have no interest. How- 
ever, they feel that as Amici Curiae they may point out that the record 
discloses appellant's claim against said appellee to be an action in per- 
sonam for fraud and misrepresentation. As such, personal service is 


required for the Court to obtain jurisdiction. The record reflects that 


no personal service was obtained. Therefore the dismissal as to this 
| 


claim was proper. 
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IV 


As to appellee Bishop, it appears clear that no actual claim has 
been asserted against him. All that is alleged is that he made known, 
via his law suit in Civil Action No. 2186-52, that he had an unrecorded 
deed to the premises, 1725 P Street, N. W. This does not set fortha 


cause of action. 


As to appellee's counterclaim on the note, default was taken after 
six months of inactivity on the part of appellant. Therefore, another 
six months elapsed before a motion to vacate default was filed. No 
showing of excusable neglect was made, nor was any reason given 


wherefore said default should be vacated. 


ARGUMENT 


This argument shall be devoted basically to the appeal as to 
appellee Bishop, since it is respectfully considered by appellees that, 
as to the other appellees, the bare facts as set forth in the summary of 


argument clearly show the propriety of the trial court's actions. 


It is further respectfully urged that the complete correctness of 
the ruling of the Trial Judge can clearly be seen from an examination 
of the transcript of proceedings (contained in Appellees' Appendix) and 
of the pleadings herein. The complaint - insofar as it applies to Bishop - 
is couched in terms of "fraud", "deceit", and "conspiracy to defraud". 
However, nowhere is there set forth any actually fraudulent act on the 
part of appellee Bishop. It is alleged that Bishop was the owner of an 
unrecorded deed to the property involved herein; however, failure to put 
a deed on record does not constitute fraud. It is further alleged that 
within a few weeks of the contract of sale of the property, entered into 
by appellant and appellee Quin, but prior to the actual consummation of 
said sale, Bishop filed an action in the District Court setting forth his 


5 ! 
claim of ownership and seeking to enjoin said sale. This action by 


Bishop can also in no wise be considered an act of fraud. 
| 


In deed and in fact, the only allegations of fraud, in the complaint, 
are as to misrepresentations of the appellee Quin, rather than any acts 
on the part of appellee Bishop. In any event, at best, it can only be 


stated that the complaint is lengthy, argumentative and unclear. 


Thereafter, when this matter came on for trial, the Court quite 
properly sought of appellant's counsel a statement as to the exact claims 
asserted against the various defendants. Appellees submit that the 
transcript of these proceedings reflects that in fact no bona fide claim 


is asserted against appellee Bishop. 


It is most significant to observe that, whereas appellant signed a 





contract to purchase property, and within several weeks, before title 
was transferred, appellee Bishop - via his court action : made known 
his true ownership of said property, appellant immediately intervened 
and fought continuously to affirm said contract of sale. It appears to 


appellees most peculiar for appellant in one breath to claim she was 





defrauded into purchasing certain property, and with the next breath to 


insist on affirming said purchase. 


It is thus submitted that neither in the complaint nor at time of 


trial was any actual claim set forth against appellee Bishop. 


There next remains the matter of the default on the counterclaim. 
As set forth above, appellant allowed six months to elapse without filing 
any answer to said counterclaim. Thereafter a default was entered and 
another six months elapsed before appellant filed the motion to vacate. 
This motion was heard by Judge Tamm, who found that no sufficient 


grounds to vacate were set forth. 


Appellant now relies on Barber v. Turberville, 94 U. S. App. D.C. 
335, 218 F.2d 34, as authority for the proposition that this action of the 


lower Court was erroneous. However, appellees submit that the Barber 
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case is not applicable to the instant situation. In the Barber case, 
there were at least three important elements which resulted in the con- 
clusion of this Court that the default should be vacated: 


First, in that case, counsel were involved in settlement negotia- 
tions which led defendant's counsel to neglect to file an answer. This 
was held to constitute "excusable neglect". In the instant case, by 
contrast, no "excusable neglect" could be shown. Furthermore, appel- 
lant did not even make an effort to comply with local rule 8(g) and make 
a showing that there was a valid defense to the counterclaim. 


Secondly, in the Barber case, the default involved a tort action, 
with unliquidated damages, which this Honorable Court considered 
should have been tried by a jury. In the instant case, the default on the 
counterclaim involved a promissory note, on which no payments had 


ever been made, and on which damages were, perforce, liquidated. 


Thirdly, in the Barber case, this Court felt that no prejudice 
could accrue to appellee since the other party had put up sufficient 
security to satisfy the original judgment. In the instant case, no such 
step has been taken. 


In short, appellees submit that the considerations in the Barber 
case were such as to weigh favorably for a vacation of the default, 


whereas, in the instant case, the considerations all support the default. 


(As to the procedure in obtaining a judgment on the default, the 
transcript of proceedings - see Appellees' Appendix - shows that ap- 
pellee was directed to display the note to the Clerk of Court, whereupon 
judgment was entered on the default.) 


Thus appellees contend that the action of the lower court was 


correct in all aspects, in dismissing as to a party who had not been 


personally served, in certifying to Municipal Court claims against 
different persons for sums less than the jurisdictional limit of the 


District Court, in dismissing as to appellee Bishop, against whom no 
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legal cause of action was shown, and in refusing to vacate a default, 


where no justifying grounds therefor could be shown. 


CONCLUSION | 
| 
This is a situation of an appellant who, prior to obtaining title to 

real property, was notified - by a lawsuit - that the alleged vendor was 
not actually the owner of said property. Nonetheless, she insisted on 
the affirmation of the contract of sale. Thereafter, the case was 
settled, and title was indeed transferred to appellant. Nonetheless, 
appellant has persistently refused to make any payments on the deferred- 
purchase-money-note, but instead has remained in the premises for over 
six and one-half years, payment-free. And has further filed a spurious 
lawsuit, with the sole intent of frustrating efforts to foreclose on the 


property for failure to pay on said note. 


Appellees submit that all the equities of the case support affirm- 


ance of the lower court's action. 
Respectfully submitted, 


SAMUEL INTRATER 
ALBERT BRICK | 


1010 Vermont Avenue, N. W. 
Washington 5, D.C. 


Attorneys for Appellees 
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APPENDIX FOR APPELLEES 


\- [Filed December 5, 1958] 
OFFICIAL TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT. 
FOR THE DISTRICT OF COLUMBIA 


ANNIE H. LOHR, i 
Plaintiff, | 
vs. : Civil Action 


* ___—s“ MORRIS C. BISHOP, et al, > No. 1829-55 


Defendants. 


Washington, D. ne 
June 18, 1958 
The above-entitled cause came on for hearing before the 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, 
at approximately 12:15 o'clock p.m. 


» * * * 


re 6) 8 PROCEEDINGS 


_ THE DEPUTY CLERK: Lohr versus Bishop. | 

: THE COURT: Will counsel come to the bench, please? 

B (The following proceedings were had at the bench:) 

* THE COURT: Gentlemen, is there any possibility of a settle- 
ment in this case? | 

m3 MR. INTRATER: I frankly don't believe so, your Honor. 

: THE COURT: What is your cause of action? I don't quite under- 


stand it from the pretrial statement. 

MR. ELMORE: Frankly, I have just been called into the case by 
Mr. Herwig and I haven't had an opportunity to talk to the other side. 
e: -% THE COURT: Well, there was a certificate of readiness filed. 
MR. ELMORE: Yes. 
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THE COURT: Are you ready to go to trial? 

MR. ELMORE: Yes, we are ready for trial. 

THE COURT: Well, then, suppose you tell me what your cause of 
action is, Mr. Elmore. 

MR. ELMORE: Mr. Herwig -- 

THE COURT: No; you tell me. 

MR. ELMORE: Your Honor, as I understand it -- 

THE COURT: Don't talk loud enough for the jury panel to hear, 
please. 

MR. ELMORE: I'm sorry. The plaintiff intends to show the jury 
and the Court that -- 

THE COURT: Ido not want you to make an opening statement. 
Tell me briefly what the cause of action is. 

MR. ELMORE: The cause of action is that based on fraud and 
deceit in the procurement of a deed of trust from the plaintiff by the 
defendant. 

THE COURT: Tell me what the plaintiff claims. 

MR. ELMORE: She claims that she was induced by misrepresenta- 
tions relating to the use of the house as a rooming house, which in fact is 
not true. I believe we can show that. 

Secondly, as to the condition of repair of the house, the roof, the 
furnace, and the plumbing. 

THE COURT: Now, what is the relief you seek? 

MR. ELMORE: Principally, the relief is a set-off. 

THE COURT: What? 

MR. ELMORE: In the form of a set-off against the deed of trust 
note, which was given -- 

THE COURT: You cannot get that kind of relief. 

MR. ELMORE: Or other than that, by judgment against the 
plaintiff -- the defendant Quinn. 

THE COURT: How do you compute your damages? 

MR. ELMORE: The damages are computed by approximately two 
thousand dollars -- 
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THE COURT: How? On what basis? : 

MR. ELMORE: On the basis of repairs to the roof. 

THE COURT: I see. Well, certainly this is entirely different 
from the pretrial statement. 

MR. HERWIG: He was not at the pretrial, I was there, your Honor. 

THE COURT: I know. I don't care about that. But what Iam 
saying to you, Mr. Elmore, what you now state is the cause of action is 
entirely different from the statement in the pretrial statement. 

MR. HERWIG: Well -- | 

THE COURT: Just a moment. Have you read the — state- 
ment ? | 

MR. ELMORE: Yes, sir, Ihave. I must confess, however, that I 
haven't had very much time to digest it, and it may well be -- 

THE COURT: Are you ready to go to trial? : 

MR. ELMORE: I am not, if the Court please. I don't intend to 
argue the case. Mr. Herwig is going to argue the case. : 

MR. HERWIG: He is assisting me, your Honor. — 

THE COURT: Well, then, suppose you tell me what your cause of 
action is. I misunderstood you. I thought Mr. Elmore was trial counsel. 

MR. HERWIG: Well, he is associated with me in the case as trial 
counsel. He is assisting me. This case is based on damages resulting 
from a prior case. | 

THE COURT: You cannot have damages aie from a prior 
case. I would dismiss it then. 

MR. HERWIG: We acquired certain properties as , result of a 
prior case before your Honor. This is the damages resulting in that 
particular case to acquire title and possession to this property. 

THE COURT: Well, that -- i 

MR. HERWIG: To remove -- : 

THE COURT: That is all res judicata. All those things were 
decided in the prior case. ! 

MR. HERWIG: But this is the damages arising from that. 

THE COURT: No, you cannot have two cases. I don't think either 
one of you can tell me what the case is about. 
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MR. HERWIG: The case is founded on contract and -- 

THE COURT: What is the contract? 

MR. HERWIG: Breach of warranties, breach of contract, failure 
to -- misrepresentation as to the dwelling that she purchased. She said 
it was a rooming house. 

THE COURT: What was the prior suit about? 

MR. HERWIG: The prior suit had to do with the title to the 

property. 

THE COURT: What was it about? 

MR. HERWIG: A suit between a brother and sister. The brother 
claimed that he had title to the property and should have it. He sought 
to restrain and enjoin the sale to my client. 

THE COURT: Perhaps, Mr. Intrater, you could tell me what this 
case is about. 

MR. INTRATER: Well, frankly, Iam confused about the complaint. 
The complaint is long and prolix, Ifeel. I made a motion earlier in this 
suit to dismiss the complaint because I could not understand it. It came 
up before the late Judge Kirkland, who merely told me to file a general 
denial and then try to -- but, in any event, quite frankly, I don't know 
too much about what they are trying to show here. 

In the previous case my client found out that his sister, who had 
record title to this property, although my client had a subsequent title 
unrecorded from the sister to himself, he found out that his sister was 
going to sell this property without his permission. 

THE COURT: Tell me briefly without giving all the detailed 
circumstances. What is this case about? 

MR. INTRATER: The previous case? 

THE COURT: The test of a lawyer is the ability to state things 
briefly. 

MR. INTRATER: If your Honor please, I must state I have no 
idea what his claim is. I am completely confused by this. He talks in 
terms of a contract. My man never entered into any contract with his 


party. My man, as soon as he found out -- 
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THE COURT: I don't care whether your man entered into a con- 
| 


tract or not. Iam not asking you what the facts are. I am asking you 
as amicus curiae to tell the Court what the claim is. | 

MR. INTRATER: I am most embarrassed, your Honor. Quite 
frankly, I have read these pleadings over and over. I don't know what 
he is driving at. : 

THE COURT: What about the prior suit, what was -- 

MR. INTRATER: In the prior suit my client filed a suit to enjoin 
his sister from selling the property to his client. He intervened, alleg- 
ing that they were not bona fide purchasers. : 

THE COURT: I think that case was before me. I do not remember 
what it was. : 

MR. INTRATER: It was, your Honor. Your Honor at the time felt 
that it was abhorrent to the Court for a brother and sister to be arguing. 

THE COURT: I don't care about all these side issues. Stick to -- 

MR. INTRATER: That case was settled on the basis -- and he 

sought in that case specific performance of his contract. He 
wanted the house; he did not seek to get out of it. | 

The matter was then settled on this basis: that title would go 
over to his client, but that the proceeds from the note, et cetera, would 
be assigned from the sister over to the brother. 3 

THE COURT: Why is not all this res judicata? why is not all 
this res judicata in the present suit? Are the parties the same? 

MR. INTRATER: Well, he has now sued my client, who was one 
of the same parties, and he was the same. He named the other parties, 
but he never obtained service on them, so the only persons served in 
this action now are his client, who was an intervenor in the other suit, 
and my party. , 

THE COURT: Will you please answer my question? 

MR. INTRATER: Two of the parties are the same. 

THE COURT: Are there any other parties, those that have been 
served? : 

MR. INTRATER: No. 
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THE COURT: Is there res judicata here? 

MR. INTRATER: I would say that may very well be, your Honor. 
THE COURT: Why don't you look into it and move for summary 
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judgment if there is res judicata? 
MR. INTRATER: If your Honor please, I have in the past already 








9 in this action moved for summary judgment, which has been 
denied without prejudice. Not on that basis. | 
THE COURT: You move for summary judgment on the grounds | 


of res judicata and have it referred to me. 
MR. INTRATER: If your Honor please, the only objection to that 





is that the defendant is a resident of Florida and has come up here 


THE COURT: All right. I suppose this case will have to be tried. 


| 
specifically for this trial. : 
But I think, Mr. Elmore, I want ycu to find out what the cause of action 






is about and I want you to tell me at 1:45. 

MR. ELMORE: I shall, your Honor. 

MR. INTRATER: Does your Honor wish us with our clients back 
at 1:45? 

THE COURT: I think you had better come back at 1:45. We will 
see what we can do about this. 

MR. INTRATER: Yes, your Honor. 

MR. HERWIG: May we have this, your Honor, the jacket? 

THE COURT: No, you may not. This is the Court's file. 











AFTERNOON SESSION 






1:45 p.m. 





THE DEPUTY CLERK: Lohr versus Bishop. 
THE COURT: Will counsel come to the bench, please? 
(The following proceedings were had at the bench:) 
10 THE COURT: Now, Mr. Elmore, can you tell me what this case 
is about ? 
MR. ELMORE: Yes, your Honor, I believe I can. 
This case is based partly upon a preceding case, which was 
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represented to your Honor earlier this morning. In basis, the plaintiff 


claims damages from two defendants, that is, defendant Quinn and de- 
fendant Bishop. The damages against Quinn are based upon misrepre- 
sentations, inducing the plaintiff to enter into the contract which was 
subject of the prior suit. : 

Secondly, the plaintiff asks in effect a reaffirmation, although he 
uses the word "set-off" in his complaint, in relation to the deed of trust 
note which was given the defendant Quinn in the transfer of the property 
subject to the action. That note has since been transferred to the de- 
fendant Bishop, and he asks for a reaffirmation in the amount based upon 
the damages which were sustained as a result of the misrepresentations 
which led her to sign the note. : 

Thirdly, the plaintiff asks judgment against the defendant trustee, 
that is, Marsalek, in the amount of $300, which it is alleged is being 
held in escrow by that defendant trustee in contradiction of his duties. 

The prior suit which I have alluded to, appears of record to have 
been settled and dismissed as to the plaintiff and the defendant in that 
suit, that is, the two defendants Bishop and Quinn. However, in that suit 
the plaintiff in this case was an intervenor, and I find of record no dis- 

missal as to her claim, which was in part based upon the same 
damages which she alleges in this case. 

THE COURT: Well, what was that prior case about 2 What was 
the nature of the prior case? | 

MR. ELMORE: That was brought by the defendant | Bishop, I shall 
call him "brother", the defendant brother against the defendant sister. 

MR. HERWIG: Plaintiff brother. 

MR. ELMORE: In this case they are aligned as Fe een In 
that case the brother sued the sister to set aside a contract of sale 
which she had entered into with our plaintiff today, basing his title upon 
an unrecorded deed of the property from the sister to himself. The 





purchaser under the contract, the plaintiff that we have today, intervened 


in that suit, asking for specific performance and asking for damages 


which had resulted as a result of the misrepresentations which I have 
alluded to. | 
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THE COURT: Yes, but why weren't those issues adjudicated in 
the prior suit? 

MR. ELMORE: You must understand, if the Court please, that I 
was not present at that trial. However, Iam told that your Honor felt 
that that was a mixed law and equity question and should not be heard 
before a jury. 

THE COURT: That is right. 

12 MR. ELMORE: And to my understanding, a settlement was 
reached by the other two --' that is, the principal parties, and no further 
action was taken as far as the intervenors. 

THE COURT: Well, it seems to me that the intervenor should 
have brought the issues affecting him on for separate trial. 

MR. ELMORE: He has filed a separate suit, your Honor, which 
is before your Honor now. 

THE COURT: Let me see that. 

MR. ELMORE: That is the prior case (indicating). 

THE COURT: That prior case was tried before me in 1955. Well, 
now, let me ask you one or two questions. The intervenor asserts that 
he is the innocent purchaser for value ? 

MR. ELMORE: Yes, your Honor. 

THE COURT: What was the adjudication in the prior suit? 

MR. ELMORE: It did not reach an adjudication as far as I can 
see of the record, your Honor. 

MR. INTRATER: There was no adjudication, your Honor. We 
settled by agreeing that she should retain the property, but merely the 
note should be transferred from the sister over to the brother, whom I 
represented. And she did retain the property. 

THE COURT: You are getting all confused now. I am trying to 
get the strands. Iam not trying to mix them up. I am trying to untangle 

13 them. 

I think you have got it, Mr. Elmore, so I am going to talk to you 
for a moment or two. 


The other suit was a suit for specific performance, was it not? 
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MR. ELMORE: The intervenor asked for specific performance. 

THE COURT: And what did the plaintiff ask? __ 

MR. ELMORE: The cancellation of a contract of sale by the other 
defendant to the plaintiff in this case. : 

THE COURT: To the intervenor? | 

MR. ELMORE: Yes, your Honor. ! 

THE COURT: And what was the outcome of that issue? 

MR. ELMORE: The only thing I can find, your Honor, isa 
praecipe signed by the principals to the case approved by your Honor. 

THE COURT: What I want to know is this: On what theory does 
the intervenor, who is the plaintiff in this case, claim to be entitled to 
damages? | 

If he is an innocent purchaser for value he is entitled to specific 
performance, is he not? : 

MR. ELMORE: Yes. 

THE COURT: If he is not an innocent purchaser for value he is 
entitled to nothing. 

On what theory does he claim to be entitled to damages? 

MR. ELMORE: She claims damages because of the circumstances. 


| 


She was led by the representations of one of the defendants in the current 
case to take possession of the property prior to settlement of the con- 
tract. She brought her aged parents from out of town, placed them in 
this house. She alleges that at the time, that is, in 1952, housing was 
very difficult to come by and that she -- : 
THE COURT: No; without going into these minutiae. 
MR. ELMORE: Well, she alleges that she was put in a position of 
such disadvantage that she was unable to ask the Court to baat the 
entire proceedings. 
THE COURT: Why? 
MR. ELMORE: Because she was unable to find other places -- 
THE COURT: Ido not see what her cause of action for damages 
is. ! 
MR. HERWIG: May I state the cause of damages? 
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THE COURT: You know, if I can hear one of you three gentlemen 
at a time and finish with one, then hear the other, I think I will be able 
to disentangle these confused strands. 

MR. ELMORE: Well, specifically, her causes of damages are the 
representations that the house was fit for use as a rooming house, which 
was not a fact, although known by the defendant. 

THE COURT: Well, who has the house now? 

15 MR. ELMORE: The plaintiff. 

THE COURT: I see. Then is the legal situation the following: 
that she accepted the property, but sues for breach of warranty? Is 
that it? 

MR. ELMORE: Exactly, yes, your Honor. 

THE COURT: Now, there is a prayer for punitive damages. Of 
course, there can be no punitive damages in a contract action. 

MR. ELMORE: Yes, your Honor. 

THE COURT: I think I am going to disentangle some of these 
strands. 

So, the first claim is for damages for misrepresentation. 

MR. ELMORE: Yes, your Honor. 

THE COURT: Well, I think, from your statement, that is not 
foreclosed by the prior action. 

MR. INTRATER: I would think not, your Honor, but also appar- 
ently those misrepresentations were made by a defendant who has not 
been served in this action. 

THE COURT: And who is the defendant ? 

MR. INTRATER: The sister, Cora Quinn. That has nothing to 
do with this defendant. 

MR. ELMORE: She is before the Court -- 

THE COURT: And she has not been served? 

MR. ELMORE: Only by order of publication. 

16 THE COURT: That is not good service in an action for damages. 

So, the claim for damages is out because the party charged with 
misrepresentation has not been served. 


Now, what else is there to this case? 
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MR. ELMORE: A reaffirmation of the note, that is, the amount 
of the note. 

THE COURT: Would you locate, please, the pretrial order? (To 
Deputy Clerk) 

Based on what? 

MR. ELMORE: Based on the material misrepresentations of the 
payee of the note, that is, the same defendant, Cora Quinn, 

THE COURT: Well, you cannot have that because she has not 
been served. 

MR. ELMORE: However, if your Honor please, I feel that there 


i 
| 
THE COURT: Not when it comes to reaffirmation of a document. 


| 
| 
i 





we have a res before the Court, that is, the property. 


That is a judgment in personam and not a judgment in rem. 

MR. INTRATER: I might also state, your Honor, that this note -- 

THE COURT: Well, the Court is ruling in your favor. The thing 
to do is to keep still because I might change my mind. : 

17 MR. INTRATER: I'm sorry, your Honor. 

THE COURT: So, we have no claim there. 

Now, what else is there? 

MR. ELMORE: There is the claim against the defendant trustee 
in a nominal amount, $350, for settlement funds which he holds in 
escrow. ! 

THE COURT: Do you represent him ? 

MR. INTRATER: Yes, your Honor. 

THE COURT: Why don't you pay the $300? | 

MR. INTRATER: If your Honor please, as we have stated, this 


money was turned over to the title company. Now, it just so happens 


! 
| 
| 


that the trustees on the note were two officers of the title p RORANT but 
they act in different -- ! 

THE COURT: Why does the title company not pay: iout the money ? 

MR. INTRATER: In the first place, the title company has not been 
sued in this action. 

THE COURT: I understand, but -- 





12 

MR. INTRATER: As to why they don't -- 

THE COURT: They are supposed to be gentlemen. 

MR. INTRATER: The answer to that is that immediately after the 
settlement of the prior action we asked the intervenor in that action, the 
plaintiff here, to start making payments on this note which had been 
assigned to us. When she failed to make any payments whatsoever we 
notified the trustees that we wished to foreclose and also asked that any 

18 funds within their hands be held. 

They have filed an answer in this case stating that they are merely 
holders of the funds. 

THE COURT: I do not see them named as parties anyway. 

MR. INTRATER: They are Marselak and Drexler. 

THE COURT: They were joined later? 

MR. INTRATER: I believe they must have been. 

MR. HERWIG: Originally they were joined in that suit. 

THE COURT: Originally the only parties were Annie Lohr, 
Morris Bishop, and Cora Quinn. 

Who is Morris Bishop? 

MR. INTRATER: He is the defendant in this case, my client. 

THE COURT: But he is not the trustee? 

MR. INTRATER: No, no. 

THE COURT: The trustees are not joined? 

MR. HERWIG: There have been amendments to the complaint. 

THE COURT: That is what I want to know. Were they brought 
in by amendment ? 

MR. INTRATER: I believe that is how they were brought in. 

THE COURT: Well, I think so far as that is concerned, that isa 
Municipal Court suit. That is a separate claim against different parties. 

19 Now, what else is there to this case? 

MR. ELMORE: That is in essence -- however, there is a counter- 
claim. 

THE COURT: What is your counterclaim ? 

MR. INTRATER: Our counterclaim is one on which there has 


20 
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been a default entered, your Honor, on the note, for the full amount of 


the note, and payments. 

THE COURT: Well, so far as your counterclaim is concerned, 
you can take a default judgment because there has been a default on the 
note. | 

MR. INTRATER: Yes, your Honor. | 

Also, we had another counterclaim for a malicious abuse of 
process. : 

THE COURT: Dismissed. That is nonsense. 

What is the malicious abuse of process? 

MR. INTRATER: Two actions were filed here ed the intervenor. 
They filed the previous action in which they made claims against this 
property -- | 

THE COURT: Iam going to dismiss the action for malicious 
abuse of process, or, rather, the counterclaim. 

Now, do you want to add anything? 

MR. HERWIG: Yes. This suit hasn't been altogether explained to 
your Honor. This suit is a suit based on tort and contract. It's based 
on the fact that this defendant was put to a great deal of expense in ac- 
quiring title to this property and removed the liens and encumberances 

that were fraudulently put upon this property. | 

THE COURT: Which defendant? 

MR. HERWIG: Both defendants, brother and sister. 

THE COURT: Wait a minute. The defendants are Morris Bishop 
and Cora Quinn. You have not served Cora Quinn. : 

MR. HERWIG: Yes, I have served her by publication. 

THE COURT: That is not good service in a suit for judgment in 
personam. 

Are you asking for anything against defendant Bishop? 

MR. HERWIG: Yes. | 

THE COURT: What are you asking against Bishop? 

MR. HERWIG: We are asking for damages due to the fact that he 
placed -- that there was a malicious slander of title; that after the 
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property was conveyed to her he filed this lien, or, rather, this con- 
veyance from his sister to him, which he had held for several years, 
three or four years, and that she had to come into court and get that 
removed. And the costs and damages resulting from that is the basis 
of the suit against the brother. 

THE COURT: I see. By "brother" you mean Morris Bishop? 

MR. HERWIG: Yes. 

THE COURT: The Court is of the opinion that no cause of action 
is stated against the defendant Morris Bishop. 

Insofar as the cause of action against defendant Cora Quinn is 
concerned, she has not been served personally. Service by publication 
is ineffective in an action in personam. 

Accordingly, the plaintiff's complaint is dismissed. 

Defendant would be entitled to judgment on his counterclaim in 
view of the fact that the plaintiff is in default. 

MR. INTRATER: Would your Honor wish to specify that my 
counterclaim with regard to malicious abuse is dismissed? 

THE COURT: That is, counterclaim on the note. 

Iam dismissing the counterclaim for malicious abuse of process. 

The counterclaim is on behalf of the defendant Bishop. 

MR. INTRATER: In the first place, in the very beginning of this 
action, when the plaintiff herein had been in default on the note for some 
time, we attempted to foreclose on the property. 

THE COURT: What is your request? 

MR. INTRATER: There was an injunction, preliminary injunction, 
enjoining us from foreclosing on the property. 

THE COURT: Since I am dismissing the complaint, any pre- 
liminary injunction falls. 

You may prepare a proper order in accordance with the Court's 
oral ruling. 

Now, Mr. Herwig. 

MR. HERWIG: The only question that comes up is this: that on 

this note, the holder of that note is not an innocent purchaser for 
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value, and whatever equities or rights that this defendant -- that the 
plaintiff has against the sister goes to the brother by virtue of the 
transfer of the note. In other words, he can't collect that note -- 

THE COURT: Who cannot? ! 

MR. HERWIG: The transferor, his client, Bishop, when there are 
infirmities. | 

THE COURT: Is the default noted so far as the counterclaim is 
concerned? 

MR. INTRATER: Yes, your Honor. 

THE COURT: So, I will have to assume the default must stand, 
unless there is some proceeding taken in respect to the default. 

MR. INTRATER: There was already a motion some time back to 
vacate the default, which was denied by Judge Tamm. | 

THE COURT: Very well. I am not going to reopen a matter that 
another judge has ruled on. That would not be in accordance with 
orderly procedure. : 

I think that disposes of the matter. 

MR. ELMORE: I believe it does. 

MR. INTRATER: If your Honor please, as your Honor knows my 
client is up from Florida. Should he remain here -- should I have them 
remain, with regard to proceeding on the matter for the note? 

THE COURT: Ido not believe that is necessary. | 

MR. INTRATER: As a matter of fact, I would be willing to waive, 
in view -- it's just a note. We could just present the note. I would be 
willing to waive a jury demand and just present the note. 

THE COURT: The Clerk can enter judgment by default if the 
claim is for a liquidated sum. : 

You can just present the note before the Clerk. | 

It would not do any harm for him to stay one or two days until the 
judgment is signed. If I were a practicing lawyer that is p whe I would 
do, and I would not ask the Judge. | 

MR. INTRATER: Absolutely, your Honor. 

Mr. ELMORE: Thank you, your Honor. 


